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THE BOARD OF COMMISSIONERS OF DELAWARE COUNTY MET IN REGULAR SESSION  

ON THIS DATE WITH THE FOLLOWING MEMBERS PRESENT: 

  

Present:  

Gary Merrell, President 

Jeff Benton, Commissioner 

 
Absent:  

Barb Lewis, Vice President 

 

 

1:30 P.M. Viewing For Consideration Of The Drainage Improvement Petition For Griffith #391 

 

1 

RESOLUTION NO. 21-291 

 

IN THE MATTER OF APPROVING THE ELECTRONIC RECORD OF THE PROCEEDINGS 

FROM REGULAR MEETING HELD APRIL 8, 2021: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

WHEREAS, the Board of Commissioners of Delaware County, Ohio (the “Board”) met in regular session on 

April 8, 2021; and 

 

WHEREAS, the Clerk of the Board has certified, pursuant to section 305.11 of the Ohio Revised Code, that 

the entire record of the proceedings at that meeting is completely and accurately captured in the electronic 

record of those proceedings; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board hereby approves the electronic record of 

proceedings at the previous meeting. 

 

Vote on Motion  Mrs. Lewis Absent Mr. Merrell Aye Mr. Benton Aye  

 

2 

RESOLUTION NO. 21-292 

 

IN THE MATTER OF APPROVING PURCHASE ORDERS, THEN AND NOW CERTIFICATES, 

AND PAYMENT OF WARRANTS IN BATCH NUMBERS CMAPR0409: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve Then And Now Certificates, payment of 

warrants in batch numbers CMAPR0409: 

 

Vote on Motion  Mr. Merrell Aye Mrs. Lewis Absent Mr. Benton Aye  

 

3 

RESOLUTION NO. 21-293 

 

IN THE MATTER OF A NEW LIQUOR LICENSE REQUEST FROM MADMAT LLC (DBA PABLOS 

HAVANA CAFÉ) AND FORWARDING TO THE OHIO DIVISION OF LIQUOR CONTROL WITH NO 

OBJECTIONS AND NO REQUEST FOR A HEARING: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following resolution: 

 

WHEREAS, the Ohio Division of Liquor Control has notified the Delaware County Board of Commissioners of a 

new D3 liquor license request from Madmat LLC (DBA Pablos Havana Café); and 

 

WHEREAS, the Delaware County Board of Commissioners has found no reason to file an objection; 

 

NOW, THEREFORE, BE IT RESOLVED, that the Clerk of the Board shall complete the necessary forms and 

notify the Ohio Division of Liquor Control that no objections are made and no hearing is requested by this 

Board of County Commissioners. 

 

Vote on Motion  Mr. Benton Aye Mr. Merrell Aye Mrs. Lewis Absent  

 

4 

RESOLUTION NO. 21-294 

 

IN THE MATTER OF APPROVING A RESOLUTION FROM THE DELAWARE COUNTY BOARD 

OF COMMISSIONERS DECLARING APRIL 11-17, 2021, AS NATIONAL PUBLIC SAFETY 

TELECOMMUNICATOR WEEK IN THE COUNTY OF DELAWARE, OHIO: 

 



PAGE    

   

COMMISSIONERS JOURNAL NO.  74 - DELAWARE COUNTY 

MINUTES FROM REGULAR MEETING HELD APRIL 12, 2021 

 

494 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

WHEREAS, the Congress of the United States, and the President of the United States have, since 1992, 

established the second week of April as National Public Safety Telecommunicator Week; and 

 

WHEREAS, emergencies can occur at any time; and 

 

WHEREAS, public safety telecommunicators daily serve the citizens of Delaware County by providing that 

first and most critical contact between our citizens and their need for a public safety response; and 

 

WHEREAS, public safety telecommunicators are the single vital communications link for monitoring, 

dispatching, providing information and ensuring the safety of  law enforcement, fire, emergency medical and 

emergency management responders; and 

 

WHEREAS, this board believes that the public safety telecommunicators that serve the citizens of Delaware 

County are a highly trained and dedicated corps of personnel; and 

 

WHEREAS, the services of public safety telecommunicators is a “silent service” that is seldom observed by 

the public that deserves recognition; and 

 

NOW, THEREFORE, be it resolved by the Board of County Commissioners, Delaware County, State of Ohio, 

enthusiastically supports recognition of all our professional public safety telecommunicators declaring the 

second full week of April as the National Public Safety Telecommunicator Week in Delaware County, and that 

all our residents are invited to observe this event. 

 

Vote on Motion  Mrs. Lewis Absent Mr. Benton Aye Mr. Merrell Aye  

 

5 

RESOLUTION NO. 21-295 

 

IN THE MATTER OF APPROVING A SERVICE AGREEMENT BETWEEN THE DELAWARE 

COUNTY BOARD OF COMMISSIONERS, FOR AND ON BEHALF OF DELAWARE COUNTY 

EMERGENCY MEDICAL SERVICES, AND FIRST ARRIVING, LLC. DBA FIRST ARRIVING 

FOR DASHBOARD EQUIPMENT AND LICENSES:  

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following:  

 

WHEREAS, the Delaware County Director of Emergency Medical Services and staff recommend approval of 

a services agreement by and between the Delaware County Board of Commissioners, for and on behalf of 

Delaware County Emergency Medical Services, and First Arriving, LLC, DBA First Arriving, for Dashboard 

Equipment and Licenses; 

 

NOW, THEREFORE, BE IT RESOLVED that the Delaware County Board of Commissioners hereby 

approves the following agreement with First Arriving, LLC, DBA First Arriving, for Dashboard Equipment 

and Licenses: 
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COST AFTER FIRST YEAR FOR 12 (11 TV + 1 Desktop) LICENSES: $4,389 

This Quote/Contract (FA-20200108-005) shall be subject to the First Arriving Master Service Agreement, with 

Appendix A: Service Level Agreement, attached hereto, notwithstanding any other terms and conditions 

published on FA’s website. 

 

PAYMENT & SUBSCRIPTION 

 

Payment 

Net 21. Hardware must be prepaid prior to shipping without Purchase Order or special arrangements in 

advance. If you need custom payment terms, email billing@_rstarriving.com. 

 

License Agreement - Dashboards 

Customer is licensed to use the contracted number of Dashboard subscription licenses during the term of the 

agreement and subsequent renewal periods. One license required per display. 

 

Term & Subscription Discount Options 

We offer several options for the term of your agreement including discounts for multi-year subscriptions and 

prepayment for same. If you are interested in a multi-year agreement, please contact your sales/business 

development representative for a revised quote. 
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Standard Agreement & Renewal 

Your subscription will renew annually to be due on the anniversary date of your activation. 

 

Multi-Year Agreement Option 

Lock in your license pricing for 2-4 years with a multi-year agreement, save 2.5% annually 

 

Multi-Year Agreement with Prepay Savings 

Prepay on a 2, 3 or 4-year Subscription and save. 

• Save 5% on a 2-Year Subscription w/Prepay 

• Save 7.5% on a 3-Year Subscription w/Prepay 

• Save 10% on a 4-Year Subscription w/Prepay 

 

Renewal 

Dashboard licenses automatically renew for successive twelve (12) month terms unless canceled in writing by 

Client at least 30 days prior to the end of Term renewal date. Renewal prices are subject to change with at least 

90 days notice in advance of your renewal term. Customers will receive renewal notification and invoice 90 

days prior to renewal date. 

 

Cancellation & Refunds 

You may cancel your subscription at any time. The cancellation becomes effective once the prepaid term is up 

and the account is due for renewal. You may qualify for a refund if the cancellation was due to a documented 

service issue that could not be resolved within 30 business days from initial notification to First Arriving 

Dashboard Support via email, phone or support ticket, excluding issues resulting from third-party integration 

partners. Please contact us at billing@_rstarriving.com with any questions. 

 

Download our W9 at https://_redept.link/_rstarrivingw9 

 

Subscription Term & Details 

Your Dashboard subscription period will start on the date your license is activated and accessible to you. Pro-

rated licenses will renew on the anniversary date of your initial activation. 

 

Your Dashboard subscription includes all existing and new features/integrations in the First Arriving digital 

signage platform based on your license level, excluding any third party provider fees and any agreed upon 

custom development for unique integrations or features special to your organization. These are always 

discussed and pre-approved prior to implementation. 

 

Your subscription also includes access to our support center and support team, with email, phone and web-

based ticket support. New feature requests outside of normal support or existing features/integrations are 

reviewed on a case-by-case basis. 

 

Billing & Contact Information 

First Arriving, LLC 

9555 Kings Charter Drive, Suite K 

Ashland, Virginia 23005 

(240) 667-7755 

Billing Email: billing@_rstarriving.com 

Dashboard Email: dashboards@_rstarriving.com 

Support Center & FAQs: https://support._rstarriving.com 

 

WHAT'S NEXT 

Once we receive your signed agreement, we will provide you an invoice and schedule an implementation call. 

Your subscription will not start until setup is complete and your Dashboard activated. Our average time from 

contract to launch is 2-6 weeks, depending on the complexity of your setup and integrations. Launch time for 

multi-agency and enterprise level accounts (10+dashboards) may vary depending on the scope of your project. 

 

THIRD PARTY SERVICES 

Your subscription cost does not include any integration (typically referred to as “API” or “Data Access” fees 

by third-party software providers. Please check with your First Arriving Sales rep and/or representative from 

third party vendor to see if any may apply to the integrations special to your organization. Most integration 

partners do not charge any or significant additional fees, but your determination will be based on your 

agreement/plan with them. 

 

MAPPING OPTIONS 

First Arriving utilizes ESRI for base mapping (ESRI.com) which specializes in public safety mapping. You 

may use your own ESRI account, if applicable, for additional layers and features special to your agency. We 

also support Mapbox, Here.com and other mapping and GIS platforms. Google StreetView is also an option, 

which requires a separate Google Maps account, which includes a $200/month credit towards Google Mapping 

fees and covers most 

use cases. 

 

https://_redept.link/_rstarrivingw9
https://support._rstarriving.com/
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Mapping & Alerting Note 

First Arriving's Dashboards provide excellent supplemental information for your incident notifications, 

including general routing and street view provided by third parties, such as ESRI, Mapbox and others. These 

features rely on a reliable internet connection and updated information from your third party services such as 

hydrant and other marked locations. These services are provided for you with our Dashboards but you should 

always rely on your primary dispatch, known best route to incident and other available primary information for 

the response location. Like any third party app or service, the information displayed on your Dashboards does 

not replace your primary incident alerting notification resource(s) such as your dispatch center's system. 

 

I . CONTRACT STRUCTURE & ORDER-OF-PRECEDENCE 

 

This First Arriving Master Service Agreement ("Agreement") is entered into between First Arriving, LLC. 

DBA First Arriving ("FA") and the customer ("Customer") identified on the first order document signed by 

both Parties referencing this Agreement ("Order Form"), effective as of the effective date identified in that 

Order Form ("Effective Date"). Capitalized terms in this Agreement are defined in Section  16 (Definitions) 

and elsewhere in this Agreement. This Agreement and all Order Forms govern Customer's access to and use of 

FA's Service, and the SOW governs any Professional Services FA provides to Customer. "Customer" and 

"FA" also include such Party's respective Affiliates, and Customer and FA may be referred to in this 

Agreement individually as a "Party" and collectively as the "Parties." In the event of any conflicts between this 

Agreement, any Order Form, and/or any SOW, the following order-of­ precedence applies: SOW take 

precedence and prevail over Order Forms solely with respect to the subject matter of SOW; and Order Forms 

and SOW take precedence and prevail over this Agreement solely with respect to their respective subject 

matter. 

 

THIS IS A LEGAL AND ENFORCEABLE CONTRACT BETWEEN FA AND CUSTOMER. CUSTOMER 

IS RESPONSIBLE FOR CAREFULLY READING ALL TERMS AND CONDITIONS OF THIS 

AGREEMENT BEFORE SIGNING AN ORDER FORM, CLICKING "ACCEPT," OR ACCESSING OR 

USING ANY FA SERVICE. BY SIGNING AN ORDER FORM, OR ACCESSING OR USING ANY FA 

SERVICE, CUSTOMER CONFIRMS THAT CUSTOMER HAS BEEN PROVIDED A COPY OF THIS 

AGREEMENT, AND HAS READ AND ACCEPTS THIS AGREEMENT IN ITS ENTIRETY.  

NOTWITHSTANDING ANY DIFFERENT OR ADDITIONAL TERMS CUSTOMER MAY  REFERENCE 

OR PROVIDE, FA'S OFFER OR ACCEPTANCE TO ENTER INTO AN  AGREEMENT WITH 

CUSTOMER WITH RESPECT TO ANY FA SERVICE IS EXPRESSLY LIMITED TO THE TERMS OF 

THIS AGREEMENT AND CONDITIONED ON  CUSTOMER'S CONSENT TO THIS AGREEMENT. 

 

2) OWNERSHIP OF SERVICE & CUSTOMER DATA 

 

2.1 Ownership of the Service. The Service is the property of FA, and is protected by copyright, patent, 

trade secret and other intellectual property laws. FA and its licensors retain any and all rights, title and interest 

in and to the Service (including, without limitation, all Intellectual Property Rights), including all copies, 

modifications, extensions and derivative works thereof. Customer's right to use the Service is limited to the 

rights expressly granted in this Agreement and the applicable Order Form(s). All rights not expressly granted 

to Customer are reserved and retained by FA and its licensors. 

 

2.2 Ownership of Customer Data. As between Customer and FA, (a) all Customer Data is the property of 

Customer, and (b) Customer retains any and all rights, title and interest in and to the Customer Data, including 

all copies, modifications, extensions and derivative works thereof. FA retains no right or interest in any 

Customer Data. 

 

3) GRANT OF RIGHTS 

  

Subject to the terms and conditions of this Agreement, FA hereby grants to Customer the non­ exclusive, non-

transferable (except as specified in Section  16.2 (Assignment)), worldwide, royalty-free right to access and 

use the Service during the Service Term in accordance with the terms of this Agreement and all applicable 

Order Form(s) and SOW (e.g., any transaction volume terms and limitations to particular Customer legal 

entities, business units, projects, brands, products and/or services set forth therein). 

 

4) USE OF SERVICE 

 

4.1 Customer Responsible for User Accounts. Customer is responsible for all activity occurring under 

Customer's User accounts, and must comply with all applicable laws and regulations in connection with using 

the Service. Customer also must (a) notify FA promptly upon becoming aware of any unauthorized use of any 

Customer password or account (or any other breach of security of the Service), and (b) notify FA promptly 

upon becoming aware of, and stop, any unauthorized copying, distribution or other misuse of any aspect of the 

Service. FA will promptly notify the customer of any breach or unauthorized access of the service. 

 

4.2 Use Restrictions. During the term of this Agreement or any Order Form or SOW, Customer must not, 

without FA's prior written consent, cause or permit the: (a) use, copying, modification, rental, lease, sublease, 

sublicense, transfer or other commercial exploitation of, or other third party access to, any element of the 

Service, except to the extent expressly permitted by this Agreement; provided however, that Customer may 

allow its own customers to access the functionality or output of the Service, via interfaces, portal applications 
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and the like, solely for Customer's internal business purposes in accordance with the applicable Order Form; 

(b) creation of any modifications or derivative works of the Service; (c) reverse engineering of the Service; (d) 

gaining of unauthorized access to the Service or its related systems or networks (for example, by 

impersonation of another user of the Service or provision of false identity information); (e) interference with or 

disruption of the integrity or performance of the Service or the data contained therein (for example, via 

unauthorized benchmark testing or penetration testing); (f) sending, storing or use of any Customer Data in 

connection with the Service for which Customer lacks sufficient ownership or other rights; (g) sending of spam 

or otherwise duplicative or unsolicited messages in violation of applicable law; (h) sending or storing of 

infringing, obscene, threatening, libelous, or otherwise unlawful or tortious material in connection with the 

Service (including, without limitation, any material violative of third party privacy rights); or (i) intentionally 

sending or storing of any material containing any viruses, worms, trojan horses or other malicious or harmful 

computer code, files, scripts, agents or programs in connection with the Service. This provision includes 

sharing login access to FA Technology or FA supplied content contained therein. 

 

4.3 You and Your Authorized Users will need to set up an account and maintain Internet access to use the 

Service. You and Your Authorized Users will need Internet access and may need to create or log into an 

account to use the Service and FA reserves the right to require that. You agree that you and Your Authorized 

Users will not share any user ID or passwords. You agree you will not allow anyone else to access your 

account (except as expressly allowed by these Terms) or do anything else that might jeopardize the security of 

your account. You will be solely responsible for arranging and paying any cost for Internet or other network 

access, equipment, software, services and other resources required for you to access and/or use the service, 

including, without limitation, Internet service provider fees, telecommunications fees, and the costs of any 

equipment and third-party software (including, without limitation, encryption and other security technology). 

FA will not be responsible for the support of your access and will not be responsible for the reliability, security 

or performance of any access if documented technical requirements are not met. 

 

5) PRIVACY, SECURITY, CONTINUITY & SUPPORT 

 

5.1 Compliance with Privacy Laws. FA will use Customer Data in connection with the Service only as 

permitted by Privacy Laws and this Agreement ; provided, however , that if compliance with any Privacy Laws 

would materially change FA's costs or risks in providing the Service (including, without limitation, by 

requiring that any FA data centers be located outside the U.S., or requiring FA to operate in violation of any 

U.S. laws), each Party will have the right to terminate this Agreement (including all Order Forms and SOW) 

under Sections 6.2 and 6.5 upon at least thirty (30) days prior written notice to the other Party, unless 

Customer and FA agree in writing within such 30-day period that FA may continue to provide the Service to 

Customer without complying with the Privacy Laws giving rise to such material change. In the event of a 

termination under this section, Customer's sole right, and FA's sole obligation, will be for FA to promptly 

refund to Customer on a pro rata basis any Service Edition Fees prepaid under applicable Order Forms that are 

unused as of the termination effective date. 

 

5.2 Security of the Service. FA's data security program for the Service will: (a) include industry standard 

reasonable security measures to protect against unauthorized access to any Customer Data residing in the 

Service; (b) comply with PCI DSS; and (c) comply with all laws and regulations surrounding the Service. FA 

will not be responsible or liable for any deletion, correction, damage, destruction or loss of Customer Data that 

does not arise from a breach by FA of its obligations under this Agreement, except for FA's gross negligence 

or willful misconduct. 

 

5.3 Financial Account Data. For customers using FA's eCommerce functions and financial services, all 

customer credit card data will process using the Authorize.net virtual terminal.  Customer will be provided 

access to the Authorize.net account and can export customer data at customer's discretion. FA encourages 

Customer to back-up its Customer Data by exporting it regularly. FA agrees to comply with all applicable 

local, state and federal laws 

and regulations with respect to any and all credit card processing and invoicing services provided to 

Customer's users during the term of the Agreement in accordance with any SOW and/or Order Form. 

 

5.4 Business Continuity & Disaster Recovery. FA will maintain and implement throughout the term of 

this Agreement business continuity and disaster recovery plans to help ensure availability of the Customer 

Data following any significant interruption or failure of critical business processes or systems affecting the 

Service. FA will provide Customer with copies of its business continuity and disaster recovery plans within 30 

days of Customer's written request. 

  

5.5 Support & Service Level Agreement. FA will provide technical support for the Service in accordance 

with Exhibit A to this Agreement (Support and Service Level Agreement) as long as Customer is entitled to 

receive support under the applicable Order Form and this Agreement. 

 

6) TERM & TERMINATION 

 

6.1 Term of Agreement. This Agreement will begin on the Effective Date and continue in effect until all 

Order Forms and SOW expire or are terminated in accordance with Section 6.5. The agreement for Dashboard 

and Website Customers shall automatically renew annually with (30) days notice. 

 



PAGE    

   

COMMISSIONERS JOURNAL NO.  74 - DELAWARE COUNTY 

MINUTES FROM REGULAR MEETING HELD APRIL 12, 2021 

 

499 

6.2 Termination of Agreement. Neither Party will have the right to terminate this Agreement without 

legally valid cause (a/k/a "for convenience"). Each Party may terminate this Agreement only by terminating in 

accordance with Section 6.5 all Order Forms and SOW then in effect. 

 

6.3 Effect of Expiration or Termination of Agreement. Sections l, 2, 4.2, 6.3, 6.6, 8, 9, 10, , 11.3, 12, 13, 

14, 15, and 16 of this Agreement will survive any expiration or termination of this Agreement. The applicable 

Order Forms and SOW may identify additional terms that will survive any expiration or termination of this 

Agreement. Regardless of the basis for expiration or termination of this Agreement, FA will not be obligated to 

retain any Customer Data for longer than ninety (90) days after any such expiration or termination. 

 

6.4 Term of Order Forms. The term of particular Order Forms will be set forth therein, starting on the 

Effective Date specified therein and continuing for the initial term specified therein ("Initial Service Term"). 

 

6.5 Termination of Order Forms or SOW. Either Party may terminate any Order Forms and/or SOW in 

accordance with their respective terms. If not specified in the applicable Order Form or SOW, then subject to 

the exclusive remedy provisions in this Agreement: either Party may terminate any Order Forms or SOW for 

cause upon written notice if the other Party fails to cure any material breach thereof within thirty (30) days 

after receiving reasonably detailed written notice from the other Party alleging the breach. In the event the 

software does not function as represented, Customer has the option to cancel the contract after the first year. 

Customer must notify FA of the intent to cancel at least thirty (30) days prior to the end of the contract term. 

 

6.6 Effect of Termination of Order Forms or SOW. 

 

If an Order Form or SOW is terminated in accordance with Section 6.2 or 6.5, all terms of such Order Form or 

SOW that reasonably should survive such termination will survive, including, without limitation, Customer's 

payment obligations if FA terminates for cause. 

 

7) ORDER PROCESS 

 

Customer orders the FA Service via one or more Order Forms, and Customer may also order FA's Professional 

Services via one or more SOW. 

  

7.1 Purchase Orders. If Customer requires that a purchase order ("PO") be issued before making payment 

under an Order Form or SOW, Customer must provide to FA such valid PO conforming to the applicable 

Order Form or SOW in time for Customer to meet its payment obligations. Any conflicting terms and 

conditions of any PO are superseded by the rights or obligations of the Parties outlined in this Agreement or 

any SOW or Order Form, regardless of any failure to object to such terms and conditions. 

 

7.2. Modification of Fees Upon Renewal. FA reserves the right to modify the Fees for its Service under any 

future Order Forms, effective upon commencement of any renewal Term for the Service on the relevant Order 

Form(s), by notifying Customer in writing at least ninety (90) days before the end of the then-current Service 

Term. 

 

8) FEES & PAYMENT 

 

8.1 Payment Details. Customer must pay all fees and charges in accordance with this Agreement and each 

mutually executed Order Form and SOW ("Fees"). Except to the extent otherwise expressly stated in this 

Agreement or in an Order Form or SOW, or as provided by law: 

 

1. All obligations to pay Fees are non-cancelable and all payments are non-refundable; 

2. Customer must make all payments without setoffs, withholdings or deductions of any kind; 

3. Customer must pay all Fees due under all Order Forms and SOW within thirty (30) days after 

Customer receives each invoice (invoices are deemed received when FA emails them to Customer 's 

designated billing contact); and 

4. All payments must be in U.S. dollars. 

 

Except to the extent otherwise expressly stated therein, if an applicable Order Form or SOW provides for 

payment via credit card or electronic money transfer (e.g., ACH), FA is permitted to process such payment on 

the date of FA' s invoice. 

 

8.2 Taxes. FA's Fees are exclusive of all taxes, levies, or duties imposed by taxing authorities in 

connection with any Order Forms or SOW. Customer is responsible for paying all such taxes, levies, or duties, 

excluding only taxes based solely on FA' s income. If FA has the legal obligation to pay or collect taxes for 

which Customer is responsible, the appropriate amount will be invoiced to and paid by Customer unless 

Customer provides FA a valid tax exemption certificate authorized by the appropriate taxing authority. 

 

8.3 Customer Contact Information. Customer agrees to provide FA accurate billing and other contact 

information for each Order Form and SOW at all times during the Service Term, including the name of 

Customer's applicable legal entity, and the street address, e-mail address, name and telephone number of an 

authorized billing contact. Customer shall update this information within thirty (30) days after any changes, via 

email to FA's Accounts Receivable team for billing contact information. Customer shall also maintain, at all 
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times during the Service Term, at least one Admin who is a current employee and is authorized to administer 

Customer's use of the Service. 

  

8.4 Consequences of Non-Payment. If Customer fails to make any payments required under any Order 

Forms or SOW, then in addition to any other rights FA may have under this Agreement or applicable law:  

 

1. Customer will owe FA an interest penalty of one and one-half percent (1.5%) per month on any 

outstanding balance under each delinquent invoice, or the maximum permitted by law (whichever is 

less); and 

2. FA reserves the right to temporarily suspend Customer's access to the Service if Customer's account 

remains delinquent for thirty (30) days after receipt of a delinquency notice from FA (which may be 

provided via email to Customer's billing contact). Customer will continue to incur and owe all 

applicable Fees irrespective of any such Service suspension due to Customer's delinquency. 

 

9) THIRD PARTY INTERACTIONS 

 

To the extent use of the Service requires use of any third party products or services (e.g., Oracle Java, Adobe 

Acrobat, Amazon Web Services and/or a Web browser), such products and services may require Customer to 

agree to separate terms. Similarly, in connection with using the Service, Customer may enter into 

correspondence with, purchase products and/or services from, and/or participate in promotions of third parties. 

Any such third party activities, products and services, and any terms associated therewith, are solely between 

Customer and the relevant third parties. FA does not support, or endorse or make any representations or 

warranties regarding, any such third party products or services, and in no event will FA have any liability 

whatsoever in connection therewith. 

 

10) SERVICE AND PROFESSIONAL SERVICES 

 

If Customer wishes to purchase any training, implementation or other professional services from FA relating to 

the Service ("Professional Services"), the Parties will mutually execute one or more separate SOW containing 

the relevant terms and conditions. Except to the extent expressly set forth to the contrary in any applicable 

SOW, the following provisions will apply to all SOW: 

 

1. As between Customer and FA, Customer will retain all ownership rights in and to all copyrightable 

works owned by Customer including without limitation, inventions, software, trade secrets, work 

product, methodologies, techniques, tools, algorithms, materials, products, ideas, designs, and 

know-how (including all copies, enhancements, modifications, revisions , and derivative works of 

any of the foregoing), that existed prior to the Effective Date of any SOW or Order Form or are 

acquired by Customer from a third party thereafter or developed independently and outside the 

scope of this Agreement (and associated intellectual property rights) ("Pre-existing Customer 

Intellectual Property") and any software, design, content, methodologies, techniques , processes , 

inventions, materials or other deliverables developed in whole or in part by FA, or otherwise 

provided to Customer, in connection with this Agreement or any applicable SOW or Order Form 

("FA Deliverables "), other than FA Independent Intellectual Property as defined below, shall be 

the property of Customer. Therefore, as between FA and Customer, Customer will at all times be 

and remain the sole and exclusive owner of any Pre-Existing Customer Intellectual Property and 

FA Deliverables. Customer grants FA a non-exclusive, non-transferable, worldwide, royalty-free 

license solely to use such Pre-Existing Customer Intellectual Property in connection with 

providing the Service during the term of this Agreement or any applicable SOW or Order Form 

and otherwise performing its obligations under this Agreement. 

2. All software and services owned and developed by FA, methodologies, techniques, software libraries, 

tools, algorithms, materials, products, ideas, designs, and know-how (including all copies, 

enhancements, modifications, revisions, and derivative works of any of the foregoing), that 

existed prior to the Effective Date of any SOW or Order Form or are acquired by FA from a third 

party thereafter or developed independently and outside the scope of this Agreement (and 

associated intellectual property rights) ("Pre­ existing FA Intellectual Property") and any 

software, design, content, methodologies, techniques, processes, inventions, materials or other 

deliverables independently developed in whole by FA ("FA Independent Intellectual Property"), 

and provided to Customer, in connection with this Agreement or any applicable SOW or Order 

Form, other than the FA Deliverables shall be the property of FA. As between FA and Customer, 

FA will at all times be and remain the sole and exclusive owner of any Pre­ Existing FA 

Intellectual Property and FA Independent Intellectual Property. ; and 

3. Subject to the terms of this Agreement, FA grants Customer a non-exclusive, non­transferable, 

worldwide, royalty-free license to reproduce, perform, display, create derivative works of, and 

otherwise use internally the Pre-Existing and Independent FA Intellectual Property in connection 

with the Service during the Term of this Agreement. 

 

Nothing in this Agreement will prohibit, restrict or limit (i) FA from performing similar Professional Services 

for any third party, or (ii) Customer from hiring any third party to perform similar Professional Services 

(though Customer is not permitted to give any direct competitor of FA access to the Service or any Pre-

Existing and Independent FA Intellectual Property without FA's prior written consent). 
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11) WARRANTIES & DISCLAIMERS 

 

11.1 Mutual Warranties. Each Party represents and warrants to the other that it has the legal power and 

authority to enter into this Agreement, and that this Agreement has been duly authorized, executed and 

delivered and constitutes a valid and binding agreement enforceable against such Party in accordance with its 

terms. 

 

11.2 Additional FA Commitments. FA further represents and warrants that: 

 

1. It will use commercially reasonable technical means to screen for and detect disabling devices, 

viruses, trojan horses, trap doors, back doors, Easter eggs, time bombs, cancelbots and other computer 

programming routines designed to damage, detrimentally interfere with, surreptitiously intercept or expropriate 

any other software or data; 

 

2. It will make commercially reasonable efforts to notify Customer, at least thirty (30) days in advance 

via FA's Normal Communication Channels, of any scheduled changes FA believes are likely to have a 

material, adverse impact on Customer's use of the Service ("Material Changes"). (As a multi-Tenant SaaS 

vendor, FA reserves the right to make enhancements and other changes to the Service, including occasional 

deprecation and removal of certain features and functionality.) 

 

If FA breaches any warranties in this Section  11.2, Customer's exclusive remedy and FA's sole obligation will 

be for FA to make commercially reasonable efforts to correct the non-conformity or, if FA is unable to correct 

the non-conformity within sixty (60) days after receipt of Customer's written notice, for Customer to terminate 

the applicable Order Form(s) and receive a refund, on a pro rata basis, of any Service Edition Fees prepaid 

under such Order Form(s) that are unused as of the termination effective date. 

 

11.3 Warranty Disclaimers. EXCEPT TO THE EXTENT EXPRESSLY STATED IN THIS 

AGREEMENT: (A) FA AND ITS LICENSORS MAKE NO REPRESENTATIONS OR WARRANTIES OF 

ANY KIND, WHETHER EXPRESS, STATUTORY OR IMPLIED (IN FACT OR BY OPERATION OF 

LAW), REGARDING THE SERVICE, PROFESSIONAL SERVICES, OR ANY MATTER 

WHATSOEVER; AND (B) FA AND ITS LICENSORS DO NOT WARRANT THAT THE SERVICE OR 

ANY PROFESSIONAL SERVICES ARE OR WILL BE ERROR-FREE, MEET CUSTOMER'S 

REQUIREMENTS, OR BE TIMELY OR SECURE. FA AND ITS LICENSORS EXPRESSLY DISCLAIM 

ALL IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE  

AND NON-INFRINGEMENT  WITH RESPECT TO THE SERVICE AND ANY PROFESSIONAL  

SERVICES, AND CUSTOMER HAS NO RIGHT TO MAKE OR PASS ON TO ANY THIRD PARTY ANY 

REPRESENTATION OR WARRANTY BY FA. 

 

THE SERVICE MAY BE SUBJECT TO LIMITATIONS, DELAYS, AND OTHER PROBLEMS 

INHERENT IN THE USE OF THE INTERNET OR ELECTRONIC COMMUNICATIONS. FA IS NOT 

RESPONSIBLE FOR DELAYS, DELIVERY FAILURES, OR OTHER DAMAGE, LOSS OR LIABILITY 

RESULTING FROM SUCH PROBLEMS NOT CAUSED BY FA. 

 

Customer agrees that ITS SUBSCRIPTION TO THE SERVICE AND FEES DUE OR PAID 

UNDER THIS AGREEMENT ARE neither contingent on the delivery of any future functionality or features, 

nor BASED on any oral or written comments regarding ANY future functionality or features. 

 

12) INDEMNIFICATION 

 

12.1 FA shall defend, indemnify and hold the Customer, its officers, directors, agents,  affiliates and 

employees harmless from any loss, liability, claim, suit or expense (including,  without limitation, reasonable 

attorney's fees and costs) on account of any third party claim  arising from FA's (i) breach of this Agreement, 

(ii) infringement of a third  party right, (iii) negligent or willful act or omission, or (iv) violation of any law, 

statute,  ordinance, rule or regulation throughout the world, in each case as relating to or arising from the  

performance of the 

Services and/or this Agreement. 

 

FA will have no obligation or liability for  any third party claim under this section to the extent arising from: 

(i) the combination, operation  or use of the Service with any product, training content, device, software or 

service not supplied  by FA to the extent the combination creates the infringement; (ii) the unauthorized 

alteration or modification by Customer of the Service, (iii) FA' s compliance with Customer's designs,  

specifications, requests, or instructions in providing Professional Services to the extent the Claim   is based on 

such compliance, (iv) Customer's content or training curriculum, or (v) arising from  the Customer's use of the 

LMS to deliver or track training or use FA content for its organization's training or that of its customers. 

 

THE FOREGOING ARE THE DEFENDING/INDEMNIFYING PARTY'S SOLE OBLIGATIONS, AND 

THE OTHER PARTY'S EXCLUSIVE REMEDIES, IN CONNECTION WITH THIS AGREEMENT WITH 

RESPECT TO INDEMNIFICATION AND THE MATTERS ADDRESSED IN THIS SECTION 13. 

 

13) LIMITATION OF LIABILITY 
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TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW: 

 

13. 1 The FA LMS and any content contained therein including but not limited to videos, policies and training 

courses whether created by FA or shared by customers serve as examples of best practices and should not in 

any way replace, interfere, or override individual agency of companies protocol, standard operating procedure, 

tactics or policies. The LMS and any content is provided "as is, as available" basis without warranty of any 

kind, expressed, implied or statutory, and any and all warranties of  merchantability, fitness for a particular 

purpose or non-infringement of third parties'  rights are specifically disclaimed. Although FA has made best 

efforts to provide accurate training information on the site, FA makes no guarantee or warranty express or 

implied, as to the reliability, accuracy, timeliness or completeness of that information and assumes no liability 

for errors or omissions therein. 

 

13.2 EXCEPT FOR SUMS DUE FA UNDER APPLICABLE ORDER FORMS AND SOW, AND 

EXCEPT WITH RESPECT TO CUSTOMER'S OBLIGATIONS AND CUSTOMER'S LIABILITY UNDER 

SECTION 4.2 (USE RESTRICTIONS), NEITHER PARTY'S TOTAL AGGREGATE LIABILITY ARISING 

FROM OR RELATING TO THIS AGREEMENT WILL EXCEED THE AMOUNTS ACTUALLY PAID BY 

AND/OR DUE FROM CUSTOMER IN THE 12-MONTH PERIOD IMMEDIATELY PRECEDING THE 

EVENT GIVING RISE TO SUCH LIABILITY; 

 

13.3 EXCEPT WITH RESPECT TO CUSTOMER'S OBLIGATIONS AND CUSTOMER'S LIABILITY 

UNDER SECTION 4.2 (USE RESTRICTIONS), IN NO EVENT WILL EITHER PARTY OR ITS 

AFFILIATES, OWNERS, OFFICERS, DIRECTORS, EMPLOYEES OR LICENSORS BE LIABLE OR 

OTHERWISE OBLIGATED TO THE OTHER PARTY OR ANYONE ELSE FOR ANY INDIRECT, 

PUNITIVE, SPECIAL, EXEMPLARY, INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ANY KIND 

(INCLUDING, WITHOUT LIMITATION, LOSS OF REVENUE, 

  

PROFITS, USE, DATA OR OTHER ECONOMIC ADVANTAGE) ARISING OUT OF, OR IN ANY WAY 

CONNECTED WITH THIS AGREEMENT, REGARDLESS OF CAUSE, EVEN IF THE PARTY FROM 

WHICH DAMAGES ARE BEING SOUGHT OR SUCH PARTY'S LICENSORS PREVIOUSLY HAVE 

BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES; AND 

 

13.4 THE TERMS OF THIS SECTION  13 APPLY REGARDLESS OF THE FORM OF ACTION, 

WHETHER THE ASSERTED LIABILITY OR DAMAGES ARE BASED ON CONTRACT (INCLUDING, 

BUT NOT LIMITED TO, BREACH OF WARRANTY), TORT (INCLUDING, BUT NOT LIMITED TO, 

NEGLIGENCE),  STATUTE, OR ANY OTHER LEGAL OR EQUITABLE THEORY. 

 

THE PROVISIONS OF THIS SECTION 13 ALLOCATE RISKS UNDER THIS AGREEMENT BETWEEN 

CUSTOMER AND FA, AND THE FEES CHARGED FOR THE SERVICE REFLECT THIS ALLOCATION 

OF RISKS AND THESE LIMITATIONS OF LIABILITY. 

 

14) CONFIDENTIALITY 

 

14.1 Definition. As used in this Agreement, "Confidential Information" means information and materials 

provided by the disclosing Party ("Discloser") to the Party receiving such information or materials 

("Recipient") that (a) are identified as confidential at the time of disclosure, or (b) a reasonable person in the 

relevant industries should understand to be confidential based on the nature of the information and materials 

and all other relevant factors. For the avoidance of doubt, Customer's Confidential Information includes, 

without limitation, all Customer Data, all Customer non-public business information, and Customer's 

Intellectual Property, and FA's Confidential Information includes, without limitation, all pricing terms offered 

to Customer under any Order Form, FA's non-public business plans, all non-public aspects of the FA 

Technology, and the results of any evaluation of the Service performed by or on behalf of Customer for 

purposes of monitoring its availability, performance or functionality, or for any other benchmarking or 

competitive purposes. 

 

14.2 Purpose. Recipient must not use any of Discloser's Confidential Information for any purpose other 

than carrying out Recipient's obligations or exercising its rights under this Agreement (the "Purpose"). 

 

14.3 Permitted Disclosures and Obligations. Recipient also must not disclose to any third party any 

Confidential Information, other than to Recipient's Affiliates, contractors, consultants, and employees who (a) 

need to know such information in order to fulfill the Purpose, and (b) are bound by confidentiality obligations 

substantially similar to Recipient's under this Agreement (each Party is fully responsible for its respective 

Affiliates', contractors', consultants' and employees' compliance with this Agreement). Recipient must treat all 

Discloser Confidential Information with the same degree of care Recipient gives to its own Confidential 

Information, but not less than reasonable care. Further, neither Party may disclose publicly the existence or 

nature of any negotiations, discussions or consultations in progress between the Parties without the prior 

written consent of the other Party. Recipient and its Affiliates, contractors, consultants, and employees who 

receive Confidential Information hereunder must: (i) not use any such Confidential Information to compete 

with Discloser or in any other way except as reasonably necessary for the Purpose; (ii) not reverse engineer, 

disassemble or decompile any prototypes, software or other tangible objects received from Discloser under this 

Agreement that embody Confidential Information; (iii) promptly notify Discloser of any unauthorized use or 

disclosure of its Confidential Information of which Recipient becomes aware; and (iv) reasonably assist 
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Discloser in remedying any such unauthorized use or disclosure. 

 

14.4 Exclusions. Recipient's obligations under Section  14 will not apply to any Discloser Confidential 

Information that Recipient can prove with sufficient documentary evidence: (a) is or becomes part of in the 

public domain through no fault of Recipient; (b) is rightfully in Recipient's possession free of any 

confidentiality obligation; (c) was independently developed by Recipient without use of any Discloser 

Confidential Information; or (d) is communicated by Discloser to an unaffiliated third party free of any 

confidentiality obligation. A disclosure by Recipient of any Confidential Information (i) in response to a valid 

order or other legal process issued by a court or other governmental body having jurisdiction, (ii) as otherwise 

required by law, or (iii) necessary to establish the rights of either Party under this Agreement will not be a 

breach of this Agreement if, to the extent legally permitted, Recipient gives Discloser prompt notice and 

reasonable cooperation so Discloser may seek to prevent or limit such disclosure. 

 

14.5 Ownership and Destruction of Confidential Information. As between Discloser and Recipient, all 

Discloser Confidential Information is the property of Discloser, and no license or other rights are granted or 

implied hereby. All materials provided to Recipient by Discloser, whether or not they contain or disclose 

Confidential Information, are Discloser's property. Promptly after any request by Discloser, Recipient will (a) 

destroy or return to Discloser all Confidential Information and materials in Recipient's possession or control, 

and (b) upon written request by Discloser, confirm such return/destruction in writing; provided, however, that 

the Recipient may retain electronic copies of any computer records or electronic files containing any Discloser 

Confidential Information that have been created pursuant to Recipient's standard, commercially reasonable 

archiving and backup practices, as long as Recipient continues to comply with this Agreement with respect to 

such electronic backup copies for so long as such Confidential Information is retained. 

 

14.6 Export. Exchange of Confidential Information under this Agreement is subject to all applicable export 

laws and regulations. Except to the extent permitted by a separate agreement, the Parties will not disclose any 

information requiring an authorization to be exported. 

 

14.7 Confidentiality Period. Recipient's obligations with respect to Discloser's Confidential Information 

under Section 14 will remain in effect for the term of this Agreement and for three (3) years after any 

expiration or termination of this Agreement. 

 

15) GENERAL 

 

15.1 Governing Law. This Agreement is governed by Ohio law and controlling United States federal law, 

without regard to conflicts of law provisions of any jurisdiction. Any disputes, actions, claims or causes of 

action arising out of or relating to this Agreement or the Service will be subject to the exclusive jurisdiction of 

the courts located in Delaware County, Ohio, USA. The Service is a service, not a good, and is not subject to 

the Uniform Commercial Code, the Uniform Computer Information Transactions Act, or the United Nations 

Convention on the International Sale of Goods. 

 

15.2 Assignment. Neither Party may assign, sublicense or otherwise transfer (by operation of law or 

otherwise) this Agreement , or any of a Party's rights or obligations under this Agreement, to any third party 

without the other Party's prior written consent, which consent must not be unreasonably withheld, delayed or 

conditioned ; provided, however, that upon written notice to the other Party, either Party may assign or 

otherwise transfer this Agreement, along with all associated Order Forms and SOW (and all its rights and 

obligations thereunder) , (a) to a successor-in-interest in connection with a merger, acquisition, reorganization, 

a sale of most or all of its assets, or other change of control, or (b) to its Affiliate. In the event of such a 

permitted transfer by Customer, the rights granted under this Agreement shall continue to be subject to the 

same usage limitations that applied under applicable Order Forms prior to the transfer (e.g., any transaction 

volume terms and limitations to particular Customer legal entities, business units, projects , brands, products 

and/or services set forth therein). Any purported assignment or other transfer in violation of this section is 

void. Subject to the terms of this section, this Agreement will bind and inure to the benefit of the Parties and 

their respective permitted successors and transferees. 

 

Notwithstanding anything to the contrary in this section, in the event of any permitted transfer by Customer 

under this section to a direct competitor of FA, FA will have the right to terminate this Agreement (including 

all associated Order Forms and SOW) for cause under Section 6.5. In the event of such a termination, FA will 

promptly refund to Customer, on a pro rata basis, all Fees prepaid by Customer under all Order Forms and 

SOW then in effect that are unused as of the termination effective date. 

 

15.3 Force Majeure. If either Party is prevented from performing , or is unable to perform, any of its 

obligations under this Agreement (other than payment obligations) due to any cause beyond its reasonable 

control, e.g., war, riots, labor unrest, fire, earthquake, flood, hurricane, other natural disasters and acts of God, 

Internet service failures or delays, and denial of service attacks (collectively, "Force Majeure "), the affected 

Party's performance will be excused for the resulting period of delay or inability to perform. 

 

15.4 Marketing. Upon Customer's prior written consent, which may be withheld or revoked at any time in 

Customer's sole discretion, FA is may identify Customer as a FA customer on FA's website and marketing 

materials. Within thirty (30) days after Customer goes live on the Service, (a) Customer and FA will issue a 

mutually agreed joint public announcement, and (b) Customer may consider serving as a reference for FA in 
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Customer's sole discretion. Customer further agrees that "Powered by FA" or a similar FA mark may appear in 

invoices, quotes, hosted payment pages, hosted checkout pages, and similar outputs generated through 

Customer's use of the Service. 

 

15.5 Independent Contractors. The Parties are independent contracting parties. Neither Party has, or will 

hold itself out as having, any right or authority to incur any obligation on behalf of the other Party. The Parties' 

relationship in connection with this Agreement will not be construed as a joint venture, partnership, franchise, 

employment, or agency relationship, or as imposing any liability upon either Party that otherwise might result 

from such a relationship. 

 

15.6 Notices. All legal notices (e.g., notice of termination of this Agreement or an Order Form based on an 

alleged material breach) required under this Agreement must be delivered to the other Party in writing (a) in 

person, (b) by nationally recognized overnight delivery service, or (c) by certified U.S. mail (requiring 

signature) to the other Party's corporate headquarters, Attention: Legal Department. With respect to all other 

notices, Customer may email FA's primary assigned contact and FA may email Customer's billing contact 

identified on the applicable Order Form(s) or SOW. Either Party may change its notice address by giving 

written notice to the other Party. 

 

15.7 Anti-Corruption. Customer acknowledges it has not received or been offered any illegal or otherwise 

improper bribe, kickback, payment, gift or other thing of value by any FA employee, representative or agent in 

connection with this Agreement. Customer will use reasonable efforts to promptly notify FA if Customer 

becomes aware of any circumstances that are contrary to this acknowledgment. 

 

15.9 Execution. This Agreement may be signed electronically and in counterparts, in which case each 

signed copy will be deemed an original as though both signatures appeared on the same document. 

 

15.10 Entire Agreement. This Agreement, together with any applicable Order Forms and SOW (including 

any other terms referenced in any of those documents), comprises the entire agreement between Customer and 

FA regarding the subject matter of this Agreement, supersedes all prior or contemporaneous negotiations, 

discussions or agreements, whether written or oral, between the Parties regarding such subject matter, and may 

only be modified by a document signed by authorized representatives of both Parties. 

 

16) DEFINITIONS 

 

As used in this Agreement: 

 

"Affiliate" means a company, corporation, individual, partnership or other legal entity that directly or 

indirectly controls, is controlled by, or is under common control with a Party to this Agreement. For purposes 

of this definition, "control" means direct or indirect ownership or control of more than fifty percent (50%) of 

the voting interests of the subject entity; 

 

"Content" means the audio and visual information, documentation, software, products and services contained 

in or made available via the Service, other than Customer Data and Customer Confidential Information; 

 

"Customer Data" means any data, information or material received by the Service from Customer or 

Customer's Users in the course of accessing or using the Service; 

  

"Intellectual Property Rights" means rights under any copyright, patent, trademark, trade secret and other 

intellectual property laws worldwide; 

 

"Normal Communication Channels" means the online channels through which FA normally communicates 

important information to its customers, e.g., FA's online Knowledge Center and community site, and/or the 

email address(es) provided by Customer. (Customer must opt-into FA's online community site to receive 

certain important information regarding such changes and to take other required action relating to use of the 

Service.); 

 

"Privacy Laws" means all European Union member country and U.S. laws and regulations regarding data 

privacy and transmission of personal data that apply to FA's provision of the Service to Customer (e.g., storing 

and processing Customer Data), including, without limitation, Articles 25(1) and 26(1) of EU Directive 

95/46/EC of 24 October 1995; 

 

"Service" means FA's online subscription service (e.g., for subscription billing management and analytics), 

accessible via any Web site or IP address designated by FA, which FA provides to Customer under an Order 

Form. "Service" also includes all components of FA's online LMS service, and all Content and FA Technology 

provided by FA in connection therewith; 

 

"SOW" means Statement(s) of Work, Work Authorization(s) or other contract(s) under which FA provides its 

Professional Services, if any; 

 

"User(s)" means Customer's customers, employees, representatives, consultants, contractors and agents who 

have been authorized by Customer to use the Service; and 
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"FA Technology" means all of FA's and its licensors' proprietary technology that FA makes available to 

Customer as part of or in connection with the Service (including, without limitation, any and all software, 

hardware, products, processes, APis, algorithms, user interfaces, trade secrets, know-how, techniques, designs 

and other tangible or intangible technical material or information). 

 

Appendix A: Service Level Agreement 

 

1.   Response Times 

For all support issues relating to the FA Dashboards & Websites, FA will make an industry standard and 

commercially reasonable effort to respond promptly (via FA's Normal Support Channels), in any event within 

two (2) Business Days after receipt, unless otherwise specified in the Customer 's specific contract/package 

level 

 

2.   Uptime Commitment 

The Uptime Percentage for the Service will be ninety-nine and five-tenths percent (99.5%) (the "Uptime 

Commitment"). Subject to the exclusions described in Subsection Q below, "Uptime Percentage " is calculated 

by subtracting from  100% the percentage of I -minute periods during any yearly billing cycle (i.e., 12 calendar 

months) in which Customer's Production  Tenant(s)  is (are) Unavailable  out of the total number  of minutes  

in that quarterly billing cycle. "Unavailable " and "Unavailability " mean that, in any 1- minute period , all 

connection requests  received by  Customer's Production  Tenant(s) failed to process (each a "Failed 

Connection "); provided , however, that no Failed Connection will be counted as a part of more than one such I 

-minute period (e.g. a Failed Connection will not be counted for the period 12:00:00-12:00:59 and the period 

12:00:30-12:01:29). The Yearly Uptime Percentage will be measured based on the industry standard 

monitoring tools FA uses. 

 

3.   Exclusions from Uptime Percentage 

Notwithstanding anything to the contrary in this exhibit, any Service Unavailability issues resulting from any 

of the following will be excluded from calculation of Quarterly Uptime Percentage: 

 

• Regularly scheduled maintenance of the Service that does not exceed six (6) hours per 3- month 

period and is communicated by FA at least twenty-four (24) hours in advance via FA's Normal 

Support Channels. (FA typically schedules such regularly scheduled maintenance once per month.); 

• Any failures of the FA Standard and Custom Reporting Services that does not exceed six 

(6) hours per 3-month period and is communicated by FA at least twenty-four (24) hours in advance 

via FA's Normal Support Channels.; 

• QuickBooks, or a payment gateway; Amazon Web Services (AWS) or Google Enterprise 

-Any issues with a third party service to which Customer subscribes (e.g. third party integrations and 

data providers) 

• Any problems not caused by FA that result from (a) computing or networking hardware, 

(b) other equipment or software under Customer's control, (c) the Internet, or (d) other issues with 

electronic communications; 

• FA's suspension or termination of the Service in accordance with the Agreement and/or its associated 

Order Form; 

• Exceeding FA's published Concurrent Request Limits; 

• Software that has been subject to unauthorized modification by Customer; 

• Negligent or intentional misuse of the Service by Customer; or -"Beta" or "limited availability" 

products, features and functions identified as such by FA. Customer may elect to use certain billable 

FA Professional Services to resolve issues associated with the excluded areas listed in the Customer's 

contract/agreement. Such Professional Services may require Customer to complete a network 

assessment, and/or give FA access to Customer's network, in order to diagnose the issue. 

 
Vote on Motion  Mrs. Lewis Absent Mr. Merrell Aye Mr. Benton Aye 

 

6 

RESOLUTION NO. 21-296 

 

IN THE MATTER OF AUTHORIZING PARTICIPATION IN THE ODOT ROAD SALT 

CONTRACT 018-22: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

WHEREAS, the Board of Commissioners of Delaware County, Ohio (hereinafter referred to as the “Political 

Subdivision”) hereby submits this written agreement to participate in the Ohio Department of Transportation’s 

(ODOT) annual winter road salt bid (018-22) in accordance with Ohio Revised Code 5513.01(B) and hereby 

agrees to all of the following terms and conditions in its participation of the ODOT winter road salt contract:    

 

a. The Political Subdivision hereby agrees to be bound by all terms and conditions established by ODOT in the 

winter road salt contract and acknowledges that upon of award of the contract by the Director of ODOT it shall 

be bound by all such terms and conditions included in the contract; and  
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b. The Political Subdivision hereby acknowledges that upon the Director of ODOT’s signing of the winter road 

salt contract, it shall effectively form a contract between the awarded salt supplier and the Political 

Subdivision; and   

c. The Political Subdivision agrees to be solely responsible for resolving all claims or disputes arising out of its 

participation in the ODOT winter road salt contract and agrees to hold the Department of Transportation 

harmless for any claims, actions, expenses, or other damages arising out of the Political Subdivision’s 

participation in the winter road salt contract; and 

d. The Political Subdivision’s electronic order for Sodium Chloride (Road Salt) will be the amount the 

Political Subdivision agrees to purchase from its awarded salt supplier at the delivered bid price per ton 

awarded by the Director of ODOT; and 

e. The Political Subdivision hereby agrees to purchase a minimum of 90% of its above-requested salt 

quantities from its awarded salt supplier during the contract’s effective period; and  

f. The Political Subdivision hereby agrees to place orders with and directly pay the awarded salt supplier on a 

net 30 basis for all road salt it receives pursuant to ODOT winter salt contract; and  

g. The Political Subdivision acknowledges that it may not rescind this participation agreement. Furthermore, it 

is the sole responsibility of the Political Subdivision to ensure ODOT has received this participation 

agreement. The Department shall not be held responsible or liable for failure to receive a Political 

Subdivision’s participation agreement. 

NOW, THEREFORE, be it resolved by the Board of Commissioners of Delaware County, Ohio that this 

participation agreement for the ODOT winter road salt contract is hereby approved, funding has been 

authorized subject to future appropriation, and the Political Subdivision agrees to the above terms and 

conditions regarding participation on the ODOT winter salt contract, and that the County Engineer is 

authorized to act on behalf of the Board to order up to 12,500 tons of road salt under this agreement. 

Vote on Motion  Mr. Merrell Aye Mrs. Lewis Absent Mr. Benton Aye  

 

7 

RESOLUTION NO. 21-297 

 

IN THE MATTER OF APPROVING THE PLATS OF SUBDIVISION FOR NORTHLAKE 

PRESERVE SECTION 3, NORTHLAKE PRESERVE SECTION 4, LIBERTY GRAND DISTRICT 

SECTION 3 AND LIBERTY GRAND DISTRICT SECTION 4: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

Northlake Preserve Section 3 

 

WHEREAS, M/I Homes of Central Ohio, LLC, has submitted the Plat of Subdivision (“Plat”) for Northlake 

Preserve Section 3, including related development plans (“Plans”), and requests approval thereof by the Board 

of Commissioners of Delaware County; and 

 

WHEREAS, the Berkshire Township Zoning Officer has reviewed said Plat and Plans for conformance with 

Township Zoning Regulations and approved said Plat on February 1, 2021; and 

 

WHEREAS, Del-Co Water Company has reviewed said Plat and Plans for conformance with its rules and 

regulations and approved said Plat on February 9, 2021; and 

 

WHEREAS, the Delaware County Sanitary Engineer has reviewed said Plat and Plans for conformance with 

the Rules, Regulations, Standards and General Procedures Governing Sewerage in Delaware County and 

approved said Plat on March 4, 2021; and 

 

WHEREAS, the Delaware County Engineer has reviewed said Plat and Plans for conformance with Delaware 

County Engineering and Surveying Standards and approved said Plat on March 11, 2021; and 

 

WHEREAS, the Delaware County Regional Planning Commission has reviewed said Plat and Plans for 

conformance with Delaware County Subdivision Regulations and approved said Plat on March 29, 2021; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board of Commissioners hereby approves the Plat of 

Subdivision for Northlake Preserve Section 3: 

 

Northlake Preserve Section 3 

 

Situated in the State of Ohio, County of Delaware, Township of Berkshire, in Farm Lot 3, Quarter Township 2, 

Township 4, Range 17, United States Military Lands, containing 15.830 acres of land more or less, said 

15.830 acres being comprised of a part of each of those tracts of land conveyed to M/I Homes of Central Ohio, 

LLC by deeds of record in Official Record 1655, Page 2748, and Official Record 1764, Page 1629, Recorder’s 
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Office, Delaware County, Ohio. Cost: $93 

 

Northlake Preserve Section 4 

 

WHEREAS, M/I Homes of Central Ohio, LLC, has submitted the Plat of Subdivision (“Plat”) for Northlake 

Preserve Section 4, including related development plans (“Plans”), and requests approval thereof by the Board 

of Commissioners of Delaware County; and 

 

WHEREAS, the Berkshire Township Zoning Officer has reviewed said Plat and Plans for conformance with 

Township Zoning Regulations and approved said Plat on February 1, 2021; and 

 

WHEREAS, Del-Co Water Company has reviewed said Plat and Plans for conformance with its rules and 

regulations and approved said Plat on February 9, 2021; and 

 

WHEREAS, the Delaware County Sanitary Engineer has reviewed said Plat and Plans for conformance with 

the Rules, Regulations, Standards and General Procedures Governing Sewerage in Delaware County and 

approved said Plat on March 4, 2021; and 

 

WHEREAS, the Delaware County Engineer has reviewed said Plat and Plans for conformance with Delaware 

County Engineering and Surveying Standards and approved said Plat on March 11, 2021; and 

 

WHEREAS, the Delaware County Regional Planning Commission has reviewed said Plat and Plans for 

conformance with Delaware County Subdivision Regulations and approved said Plat on March 29, 2021; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board of Commissioners hereby approves the Plat of 

Subdivision for Northlake Preserve Section 4: 

 

Northlake Preserve Section 4 

 

Situated in the State of Ohio, County of Delaware, Township of Berkshire, in Farm Lot 2 (3.244 Ac.) and 3 

(6.704 Ac.), Quarter Township 2, Township 4, Range 17, United States Military Lands, containing 9.948 acres 

of land more or less, said 9.948 acres being part of those tracts of land conveyed to M/I Homes of Central 

Ohio, LLC by deeds of record in Official Record 1655, Page 2748, and Official Record 1764, Page 1629, 

Recorder’s Office, Delaware County, Ohio. Cost: $102 

 

Liberty Grand District Section 3 

 

WHEREAS, M/I Homes of Central Ohio, LLC, has submitted the Plat of Subdivision (“Plat”) for Liberty 

Grand District Section 3 including related development plans (“Plans”), and requests approval thereof by the 

Board of Commissioners of Delaware County; and 

 

WHEREAS, the Liberty Township Zoning Officer has reviewed said Plat and Plans for conformance with 

Township Zoning Regulations and approved said Plat on February 23, 2021; and 

 

WHEREAS, Del-Co Water Company has reviewed said Plat and Plans for conformance with its rules and 

regulations and approved said Plat on February 25, 2021; and 

 

WHEREAS, the Delaware County Sanitary Engineer has reviewed said Plat and Plans for conformance with 

the Rules, Regulations, Standards and General Procedures Governing Sewerage in Delaware County and 

approved said Plat on March 4, 2021; and 

 

WHEREAS, the Delaware County Engineer has reviewed said Plat and Plans for conformance with Delaware 

County Engineering and Surveying Standards and approved said Plat on March 11, 2021; and 

 

WHEREAS, the Delaware County Regional Planning Commission has reviewed said Plat and Plans for 

conformance with Delaware County Subdivision Regulations and approved said Plat on March 29, 2021; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board of Commissioners hereby approves the Plat of 

Subdivision for Liberty Grand District Section 3: 

 

Liberty Grand District Section 3 

 

Situated in the State of Ohio, County of Delaware, Township of Liberty, in Farm Lot 27, Quarter Township 2, 

Township 3, Range 19, United States Military Lands, containing 12.576 acres of land, more or less, said 

12.576 acres being comprised of a resubdivision of Lot 6166 of the subdivision entitled “Liberty Grand 

Communities Section 1”, of record in Official Record 1793, Page 2847, said Lot being part of that tract of land 

conveyed to M/I Homes of Central Ohio, LLC by deed of record in Official Record 1705, Page 1453, 

Recorder’s Office, Delaware County, Ohio. Cost: $135. 

 

Liberty Grand District Section 4 
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WHEREAS, M/I Homes of Central Ohio, LLC, has submitted the Plat of Subdivision (“Plat”) for Liberty 

Grand District Section 4 including related development plans (“Plans”), and requests approval thereof by the 

Board of Commissioners of Delaware County; and 

 

WHEREAS, the Liberty Township Zoning Officer has reviewed said Plat and Plans for conformance with 

Township Zoning Regulations and approved said Plat on February 23, 2021; and 

 

WHEREAS, Del-Co Water Company has reviewed said Plat and Plans for conformance with its rules and 

regulations and approved said Plat on February 25, 2021; and 

 

WHEREAS, the Delaware County Sanitary Engineer has reviewed said Plat and Plans for conformance with 

the Rules, Regulations, Standards and General Procedures Governing Sewerage in Delaware County and 

approved said Plat on March 4, 2021; and 

 

WHEREAS, the Delaware County Engineer has reviewed said Plat and Plans for conformance with Delaware 

County Engineering and Surveying Standards and approved said Plat on March 11, 2021; and 

 

WHEREAS, the Delaware County Regional Planning Commission has reviewed said Plat and Plans for 

conformance with Delaware County Subdivision Regulations and approved said Plat on March 29, 2021; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board of Commissioners hereby approves the Plat of 

Subdivision for Liberty Grand District Section 4: 

 

Liberty Grand District Section 4 

 

Situated in the State of Ohio, County of Delaware, Township of Liberty, in Farm Lot 26, Quarter Township 2, 

Township 3, Range 19, United States Military Lands, containing 7.777 acres of land, more or less, said 7.777 

acres being comprised of a resubdivision of Lot 6168 of the subdivision entitled “Liberty Grand Communities 

Section 1”, of record in Official Record 1793, Page 2847, and a resubdivision of Lot 6262 of the subdivision 

entitled “Liberty Grand District Section 2, Phase A”, of record in Official Record 1794, Page 1, said Lots 

being part of that tract of land conveyed to M/I Homes of Central Ohio, LLC by deed of record in Official 

Record 1705, Page 1453, Recorder’s Office, Delaware County, Ohio. Cost: $132. 

 

Vote on Motion  Mr. Benton Aye Mr. Merrell Aye Mrs. Lewis Absent  

 

8 

RESOLUTION NO. 21-298 

  

IN THE MATTER OF APPROVING A TRANSFER OF FUNDS: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

Transfer of Funds   

From To  

10011102-5801 50111117-4601 2,830,466.00 

Commissioners General/Misc. Cash Transfers Bond Retirement Debt/Interfund Revenues  

10011102-5801 50811125-4601 16,184.49 

Commissioners General/Misc. Cash Transfers BR Sawmill Pkwy Ext TIF/Interfund Revenues  

10040421-5801 58011181-4601 2,237,412.50 

Road & Bridge Projects/Misc. Cash Transfers 2007 CO Sales Tax Sawmill Bond/Interfund 

Revenues 

 

66211900-5801 66311901-4601 3,604,062.50 

SRF Operations & Maintenance/Misc. Cash 

Transfers 

Bond Service Fund/Interfund Revenues  

 
Vote on Motion  Mr. Benton Aye Mr. Merrell Aye Mrs. Lewis Absent  

 

9 

RESOLUTION NO 21-299 

 

IN THE MATTER OF ESTABLISHING A NEW FUND AND NEW ORGANIZATION KEY: 

 

It was moved by Mr. Benton, seconded by Mr. Merrell to approve the following: 

 

New Fund   

222 American Rescue Plan  

   

New Organization Key   

22211330 American Rescue Plan  
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Vote on Motion  Mrs. Lewis Absent Mr. Merrell Aye Mr. Benton Aye  

 

10 

ADMINISTRATOR REPORTS 

Mike Frommer, County Administrator 

-No reports. 

 

11 

COMMISSIONERS’ COMMITTEES REPORTS 

Commissioner Benton 

-Virtually attended the CEBCO Annual Meeting last Friday.  

 

Commissioner Merrell  

-Swore in the newest member of the Developmental Disabilities Board last week: Dennis Mowry.  

 

Recess 9:52 AM/Reconvene 1:30 PM 

 

13 

1:30 P.M. VIEWING FOR CONSIDERATION OF THE DRAINAGE IMPROVEMENT PETITION 

FOR GRIFFITH #391  

 

Overview of the proposed improvement through the use of video technology. 
 

On June 12, 2020, Grden LLC and Others, filed a petition with the Clerk of the Delaware County 

Board of Commissioners (the “Board”) requesting construction of a drainage improvement known as 

the Griffith #391 Drainage Improvement, generally described and located as follows: improve the 

drainage, both surface and subsurface, to a good and sufficient outlet by replacing or repairing, or 

altering the existing improvement as required and/or creating new surface and subsurface drainage 

mains or laterals as requested by this petition. In Delaware County, Berlin Township, within the 

Griffith #391 Watershed and generally following, but not limited to the course and termini of the 

existing improvements. 

 

For the health, safety and well-being of county residents, in response to the continued threat of 

COVID-19, and in accordance with orders of the Ohio Director of Health, public participation in the 

viewing, scheduled for Monday, April 12, 2021, at 1:30P.M. will be taking place only by virtual 

means.  

 
 

 

 

There being no further business, the meeting adjourned. 

 

 

   

                                                                                                                                                   
                 

          

     Gary Merrell 

 

 

          

     Barb Lewis 

 

         
     ___________________________________ 

     Jeff Benton 

 

 

     

Jennifer Walraven, Clerk to the Commissioners 

 


